
( ' a l ~ l c  n io t le r i i  service tlcploqinent i s  proceeding apace, as the Commission i l s e l f  has 

rcccigni/cil. I he C'uinniissic1n is  rcquired Io report Ihc slate of broadband deployment Io 

i'toiigress, and i n  :iccordnncc witti this rrquireincnt, has co l lec le t l  and analyi.ed d a l i ~  on cable 

iiiodcin ilcploytiirit~. 

iictwvr~ks (or x l v ~ i ~ i c c t l  ~uJcco~iti it it i ic;i l ion). capabi l i ty) iii gcricral, and cable iriodem I3ciljl;es in 

I l ie  ( ' o i nm iss im  has  t ~ i i i i d  and reported IU Coiigress thal  bro:idband 
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I 6 piirticiiliir. :ire being t lcployct l  r;ipitlly. 

st:ilctI ~ l i a t  "\*.c conc lude that  ; idviincctl Ic lecoinmunicat ions capabili ly is being mode available lo 

rcsidcnlial ;iiid sim11 busiiiess c i i> iorncrs  i n  a reasonable iincl t imely 11i:inncr l l i i r t l  Report a1 1 

00 None o l ~ l h c  C'onil i i is4on's rcporls concludes thiit l o c n l  govenlrnenl nclions arc a barrier io 

hrox l tx ind  drploynicnt generally. ant1 in>leatl the reports tlescri be several evainplcs ol'locnl 

t\s rcccnl ly ;IS 1;cbrunry ol'lliis yciir. thc  Commission 

. , ,~ 

govemincnlr t1i:it tiiive tlelibcr;llcly and successl'ully Iaken sleps to prornote deployment in their 

coinni i i i i i t ies .IIISI i i  l c w  o l ' t l i c  C'cunniission's posit ivc statements regardiiig tl ic s t ~ i t c  of 

tlcploynlclll t O l I O \ V  

I lie Ikirst I<cport ~ ~ i ~ l ~ i d c i l  Ihiit i i s  o f  I a ~ e  10% Ihcrc wcrc at  lei is^ 350.000 cablc 
rno<Icni strhscinhcrs aiitl 25.000 A I   SI^. suhscribcrs. ;inti t l i i i t  "t lcploynicnt of 
1m:idhaiid iippcars rciisonahle and l i i nc l y  Ivtlity . . . IC First Keporl ;it 111 91, 98. 

Ihe Sccoiid Kcport Ihtlntl \ t i lx tanl ia l  g rowh in the s p x c  of a l i t l le  over a year: at thal 
I i i i ic  thcrc \\.t'ic r ipproxi i i i i i tely 1 million iiscrs of:itlv;incetl IcICct)iiimiiiiications 
services, ant1 I ~X n i i l l i o i i  rcsi t lcnl ial  h i gh  speed service subscribers. Second Report at 

7 X I ~ 3  rri i l l iori o r t l io \c  high speed tiscrs w r c  ciihlc sirbscribcrs. ;ind 875,000 of !he 
;itlvanccd services i iscrs were cable subscribers. Id. at  11 71, 72. Funhermore, 
"throughout l l ic  country. tlcploymcnt of last-nii le facil i t ies [including cable modern 
f i ic i l i t ics]  io  suppoi~l :it~vnilccd scrvices is  expantl ing rapidly~" 1d al 8. In its list of 
Commission i ictioiis 1h;il niighl accc1cr:itc tlcploymcnt, the Coinrnissioii did  not refer 
in prccrnplioii 0 1  Iociil ;iuthority. 

111 answer IO t l ie c l i i c ~ ~ i o n  .'Is advanced lelecuminunic3tioiis capabi l i ty being deployed 
to  a l l  Aiiicricans'!." 111e Sccuiiti Ixcport conclutlctl. iii essence, "Yes." Hie  
Commission h i n d  11 i i i 1  "tlcployincnt is reasonable and t imely ovcr;ill." I d  at 1 205. 
l'erliaps ttic uii igle r x c e p t i o n  wi is will1 regiirrl to n i r i i l  :irciis; Ihc C o m m i s s i o n  
concluded Ihat  "iii ;ill l ikel ihood. market forces alone will not guarantee t h a t  many 
rurirl r ln i r r i ra i is  wi l l  have  access to irtlv:iiiccd serviccs " /(I. at 7 220 This suggests 
government ocl icin. iiot preemption, is appropriate. 



‘l.lic I hiril Repod cih\crvcd 1h;it “[sJubscription rales for large business and 
ii isti1ii1iotial c i i ~ ~ c ~ i n c r ~  hnvc increased considerably since the Second Rcpor i  and 
groiip\. cspcci;illy Ioc:iI coiiirniitiitit‘s. conl inuc IO invcsI in in f rns ln ic~i i re for 
adv;iiiccil ~ e I e c o i i i i i i i i n i c ; ~ ~ i ~ ~ ~ i ~  ~- I h i rd  Repor1 a~ 1 0 3 .  



exp la in  why such ;icccss i s  a problem when cvcry ILEC has long hntl ;ICCCSS t o  the  
piil>lic rights olLw; iy ,  iind the very  wine rcporl observes that ~icccss IO c;ihle niotlciir 
scrvicc is  avai l i ib le io the vas1 ninli)rity ol' Anicricans. 

'f~lrc ( 'onrrnission's Iiiidiiigs rcgnriling the r;ipicl growth ot-cnble modcrrr nnd o l l i c r  

Im;iJh:intl networks arc supported by vitrioiis indcpcnclcnt sources. For rxainplc: 

Nielscn NetRatings repor1cd on May 20; 2002: that the ninnber o I ind iv i~ l~ i ; i l s  u l ~ o  
;icccssed Ihc lnlernct v i a  cable modcin i i r  other broadband service increased by -58 
percent bctween Apr i l  2001 and Apr i l  2002. 'l'here were inore than 25.2 in i l l ion 
h r o x I l ) x d  users in  Apr i l  2002 I'r 
I rondbnnd Cities get Bigger According to Nielsen/Net Ratings: Sixty-live Percent 01 
l l ie Top 2 I L0c;il hhrkets Grow iit l,c;i!,t 48 Pcrccnl Ycar-Ober-Year ( M J ~  20. 2002) 

Kclerise, NielseidNct Ratings, I(iggesi 

N(Y1.A rcporis tliiit, iis o1~I)ccmht . r  j I. 2001, 70 mi l l ion hvmes wcrc passed by cahlc 
niocleni service, and there were 7 2 mi l l ion cable modem subscribers I t i i s  compares 
10 98.0 ni i l l io i i  h o ~ n c j  p;issctl by basic cable service. Ikcnuse those OK6 i i i i l l ion 
cable homes rcprescnt 96.7 pcrcciit or  all Iiomes, ihe 70 mi l l ion passctl b y  cable 
niodcni scrvicc represent ;ibuur 07 perccni of all ioines. Nalional C;iblc Tclcvisioii 
Associalion, Industry SI:ilislics. urci i lahle ( I /  

Jittp:IIw~w.nct;i.coiii l i i it luslry o \ c r u i c ~ ~ / i i i d S t a t . c I ~ r ' ? i n t l O v e r v i e w I 1 ~ ~ ~ 2 ~  

According to two leading cable indiistry piiblic;itions, tlic top 25 cable syslem 
operators had 5.4 mi l l io i i  cable nioileiii subscribers in June 2001. K Honk, Ihe  Guide 
to Broadband Slats a n d  Slandings I 2  (Kagan World Media and Cable Wnrld)(I-'all 
2001/Winler 2001). The K Hook predicled tol;il cable modein sirbscribership woi i ld 
reach 7.7 mi l l ion by the end ol2UOI. or slighlly inore than the ac lua l  l igiire reported 
by N C I ' A .  / r l .  ; i t  2 8 ~  '('lie K I h o k  ;iIso predicted ncceleralirig gro\vlh in cable modem 
subscription r;ites, projcctii is a lolal of 24 mi l l ion by 2009. M. 

More recent ;rnrilyses ;ire cvcii mort: optiinislic. The March 12, 2002. issue of 
Kagan's Hroatlbantl Technology catinialcd 1h;ii there would be 11.3 ~ n i l l i o i i  cable 
rrindein subscribers I l i is  year. and 2 ~ ? . 4  mil l ion stibscribcrs in 2006. 

AI.OAP's own  fact-lintling elfort cclnfirnis i t iat  cable modem Cicililics and services have 

been widely deployed. A I . 0 A P  surveyed loca l  govcrnnieiits to tleterniine whethcr lheir cable 

systems hail been upgraded to allow Ihc operator 10 provide cable inodem services. 
I 7  About 88% 

0 1  the coniniiinitics who re~pont lcd sttitctl iliiit i l ie i r  system had been upgratlcd 





/\grct,rncnls m:iy rcqiiirc ;in operator to servc a l l  entities within its service ;)rea, thus 
prcvcnling [lie opcr;itor l rmn "redlining" antl refusing to rol l  out services i n  Iow- 
inconie ;irciis. This is  Iruc iii Veiilur;i, C;iIilornia, where !he oper;itor is  proliihitetl 
Irom denying :icccss "or otherwise discriminating against Subscribers" based on 
r x c .  color crccd, n:i1icm;il origin, x x ,  age, conditions of physical handicap." 

Scrvice may not be denied "bccausc of the income o f  the 1oc;il area in which" a 
polenli;il sohscriber rcsidcs." I t  is also true i n  Arlington County, Virginia, where the 
h i c l i i s e  slates Ilia1 scrvice w i l l  be culendetl to low income areas at  IeaSt as quickly 
;IS 111 higher inconic iirciis. 

' <  

21 

~I 'he dcpli)ynient of cable i i i o d c n i  service has been a1 lhe heart of many discussions 
bctwccn opcralors and fr;inchising authorities h r  nearly a decade. 1-hrough lhe 
fi3ncliisiiig process and cnlorcrmenl ( 1 1  franchise provisions, communities have 
rcrluired operators 1 0  deploy systems capable of  providing broadband services by n 
d;itc ccrtain. In  blcnlor, Ohio. the triinchise contained a clause requiring ~ h c  operator 
I O  inaintain tlic cable system LII the  state ol'the nrt. When [he conipany refiiscd lo 
upgrade i l s  sy\lcm. l l ie (' i ly i iotitierl Ihe company that it was 0111 o f  compliance with 
i l s  obligations; the comp:iny tiltimately agreed to a deadline for tipgr;itling its sys tem 

Some cable lranchise agrecnicnts contain provisions designed to cnsurc that public, 
ediic;ition;il ;ind governmental iiscrs o f  the system will be able IO take advantage of 
cable's x lvanced iiiteraclivc c;ipabilities, s o  that, as technology cvoIvcs, the abili ly o f  
the communily 10 c~omni~~nicate critical information effeclively also wi l l  evolve. 21 

. ('able franchisc agreements may require the provision of-free cable inudern service in 
schools, libraries and government o l l i ces .  

24  
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Sc\cr;rl 1tic;iI govciniiiiciils ~~ IFrcinciiil. ( 'ciltl?)mix being cine example ~ have worked to tlevelop 

spcci l i c  c;ihlc niodcni ciI\toIiicr sciwicc \i;intlilrtls io respond to specilic cusiolncr coT)cerns 

rcgiirtling service q[i:ilily I~,oc:il gorcininicl i ls In a11 regions o f  the country hilve rcccived 

ccrniplainls h i t i t  cablc niodciii scrvicc. Iiidcccl, tlic ('ommission i t se l f  has becn referring cable 

inodem coniplaints lo l oca l  govcmniciils IVr resoluiion ~ thus acknowledging the importance o f  

providing concuniers sonic i i icans for obtaining rcclrcss of.compIainls.25 Customer service i s  

l ikely to  I~ccon ie  ol'evcii grc;itcr ciinccrii x, operalors begin lo rol l  nut "liercd pricing" f;ir 

Inlcrncl services. I'CWorlJ reports f l in t  opcriitors may sonn begin selling three or inore levels of 

service. wilh varying levcls ol.iipsirc;iin iincl downsirearn speeds: "Cox currently offers i ts 

slaiidard cable lnterncl scrvicc ;II $ ~ 3 O F  a inonlli Cor ;-incg;ibil-per-second downloads and 256- 

ki lobits-per-s~ccii i~l i ip lox is .  I l ie conipiiny is now tehting iii several markels i i service lhnt offers 

sc;ilecl-back pcrfiirrnancc. $26 ;I moiiili lo r  256-kbps clownloacls and 64-kbps uploads."26 One 

mnlyst suggesls that s i ic l i  ticred pricing could hecomc t l ie riilc, not the exceptioii ~ b u l  if that i s  

.so. c o i ~ ~ i i m e r s  w i l l  r igl i t f i i l ly cxpcct tlint Ihe service paid for i s  de l i~ered . '~  As a practical matter, 

Iocii l  franchising ;iuiIioriiics. mid no1 this Coniinisiinn: Ihat are in the best position to handlr 

ciistorncr coinplaints~ 

The Commission docs not seine Ihe go;iIs of tl ie ('ominunicalions Act by leaving 

coiistirners unprolectetl ~ cilher directly o r  indirectly Cciiisumers are left unproteclctl i f  the 

(~'onimission prevents Iociil govcrtuneiils f icm collecling fees required to operate ii s k i n g  

17 



c ~ ~ ~ I o i i i c r  scr\3icc p rog rm i .  ( ‘ ~ i n \ i i i n c r s  a re  nlso iiiiprotectect i l .  localit ies have no enforceable 

ircnictlics lor violalinn uf ciistorncr scrb ice  stnnclnrds. rlicsc reincdics are ollen cmbodietl in 

Ir;iiichisc agrcciiicirls. 

Opcralors h a k e  engaged iii :rp’pxenl redl in ing iii some communities. In one 1,os A n g l e s  

1i;iiichisc area control led by A’l ?1: I l%roxlb;iiid, the company tlpgracled subst;inti;il parts o f  the 

\yslci i i  serving l l i e  tranc1ii.w iirca cvc i i  Ihotiyli (according to rhe company) i t  was no1 ohligated to 

IIII \o I l o i v c \ c r .  one o l ~ l i c  lowc+i i iconic areas served hy lhe coinpiny was leti OUI o t  !he 

rcbiiiltl. ;ind tl ic company n o w  contends tha t  il wi l l  take years to provide equiva lent  service lo 

thni :ircii. l~hls  IS no1 :I qucstioii ol\,rh.cl~,.ih~,r.s opting 1101 t o  lake the service i t  is  a qi icsl iui i  of 

I X  



cx;iiriple. a si i iglc hill i s  isbi icd lor cable inoclciii scrvice imd cable service; joint, tliscounied rnlcs 

;ire i)fl.rctl lo cahle i r iodci i i  service snbscrihers v.111) suhscribc t o  other cable services; 

I 0 





'lhus, thc cable industry (;iiitI olhcr hroadbantl providers) I-icc n cri1ic;iI prohlcrn: h o w  IO  

stirnulatc coi isui i icr dernaiitl l o r  c;iblc ii iodciii s e n  ice l,ociil goveri inici i ls arc i i o ~  the c;iiisc i l l 

t1i:it problem, bur they h a w  act ively l r ic t l  IO lie p r t  vf ; i  soliition 

~ . o c a l  g~~vc rn i i i c i i t s  liiivc lorig r e c o y  i d  Ilinl tkvt'lopincnt of i i inoval i  \ c brcmdbancl 

;ipplic;ilioris niay be (lie kc?  ti I'tiliirc cco i io i i i ic  i i cw lop i i i c r i t ,  ns wel l  i i s  l l i c  inorc cflicierit use 0 1  

public inoiicy to pcr l i i r i i i  t i~;idil ioi i; i l  ~oveininiei i1; i I  I'III~CI~O~IS. l lcnce,  not only  are local 

governments c twccmcd  will1 ~ l i c  t lcplo~ IIIC'III 0 1  tlic \yste in>:  lhey are concerned ; id  t icavi ly 

i i ivolvcd in pmiiioliiig ~ i s c  o f  lhc s~!,tcir is. I'l..Ci a r c  

Iheir  fmcling I'roni franchise ices. :we ;iIso hc;ivily i n \ o l v c c l  in pro inot ing broadband LISC 

t l iroughout Ioc:il coinrniitiilics. I:or cz i i t i ip lc~ 

organimtions. many o C  \rhom receive 

rn In I'oi~tl;ind Ihc C'ity Ii:i\ crc:iIcd ;i Iirrgc tc1cciiinniiiiiic;ilioiis ciirr icr network called [ he  
Iiitrgralctl Region21 N e l n o r k  I:iitci-prise (IKNE). IKNE serves local governmenl, 
schools, county govcr i i i i ic i i l ,  I i ig l icr cdric;itioii iiiid puhlic safety. The IRNE consists 
of A l i hc r  opt ic hackbwic pro\, idi i ig a sei it 's ol'rcclundarit r ings  around the region. 
Th i s  liber buckbone \vas built j o i n~ l y  by the City ,  bnrious Irunsportat ioi i  and public 
saficty entities. and inuiiicipiil i i l i l i t ics .  I Iic IRNE intcrconnecls to both Ihe publ ic  
swi tchcd nct\voi~k mid the cable Insl i t i i l io i i ; i l  Ne tworks  ("I-Nets") IO achieve lasl mile 
coi i i icct ioi is.  1 1  is able IO offer \ c r y  high b;itiduidlh data, vo ice a n d  video on n to~ally 
scciirc, ~ o t a l l y  rciluntl;inl nct\\ork ;it very  I o \ v  COLI: lhus ei icouragi i ig broadband 
tlcploynicnt a i d  m e .  1\11 eiitl i iscr c:in coiinccl to the IKNE using ;I cable I-NcI 
connection. nul unl ike :ill other I-Ncls. Ihe end user i s  no1 isolated o n  the I-Nel, and 
i iot IGrcetl lo egress tliroiigh l l i e  c;ihle coii ipniiy's I i i ter i ict  prov ider .  In Portland, the 
IKNI; i s  conrit 'ctcd Io :ill other cori i i i icrci i i l  and non-coni ir iercinl  net lvork service 
prob,itlers by colloc;rti i iy ;II l i iwrr ic l  I IOICI i i iec l -mc points in the City. IRNE z~l lo \vs  
iiscrs Io l i i i vc  d i i c c l  p in\ i i lc  WAN coiirit'clioii!, to ISP's o l ' c h o i c e  nt ;in ctlierrict levc'l 
intc,rl;icc. I hcrc i s  NO y i l c keep i i i g  by tl ic c;ihlc cc~)iiip;iny, ihe ILE(~' ,  t l i e  CLEC o r  





trot11 i h i s  yciir's $ 1  .O hill ion toi;11. Gnrlncr l h t aqucs t  ;iIso projccis ihat slate a l l t l  Ioctil 

goicimncn~s t h i s  year wi l l  !,pciid ii iorc on e-govcrnmrni ihan the fec1er;tl government wil l .  

1 1 1 1 ~  cspciitlitiircs ripple ihrotigh il ic economy. /\cccrrtllng to rankings lionl Washinglon 

'I 'ccli i~ologv 111;1giizinc, IBM iiiid I:lectronic D i i l a  Syciems are the leaders i n  s ~ a i e  and local e- 

go\~crnincn( rcvcniic, with over  $ 1  b i l l ion annti~i l  rcvcnur ;ipiece. Acccriturc, KPMG Consulling. 

I .ockhced Mai~tln,  T R W ,  ;ind l ln isys Tollow with $500 mi l l ion to $ 1  billion i n  revenue. Industry 

cxpcrts ;iiid eomp;iny 0l'fici;ils say die iniain drive in c -gowrn i i i cn~  lor  the nexl  several years will 

hc i n  hringing traditional ;ipplicalions online, Ihough oilier opporttinlties in wireless systems 2nd 

voting li;ird\b:ire ;ire being tes~ecl.'~ I.oc;il governments :ire ii ivcslii iy iii e-gov inilialives b e e a i m  

I)( ihc Ixrlcfiis provided to con\iiltienls, including: improved c i l i ien :I 

ci i l ia i iccd cmsloiiier x r v i c c  while supporting higher w l i i i i i e s  o1'tr:irisacllons will1 llic public; 

retluccd operating cos~s  for providing expanded puhlic ;ice 

improved coininunication ;ind interncrion wi th the community: tictier ecluc;ition by enabling 

(1isi:ince learning and video training, ;IS well as improving coilrlectivily of sclmols. 

io inli)rmstion; 

I C I  iiilorrrialion ;inti services; 

36 

For cxu:iinplc, the City and Coiinly o f  Ilenvcr, C'olor;rclo crcalcd i l s  I>rnvcrgov org 

wcbsile 10  bring services Io i l s  constilucnts. A s  of last siiinrriei~. only 2 years after inception, i h e  

websile provitlcd 30.000 pages olconlcni  lor inorc than 7,000 user sessions per  day.^ Cilizens 

C;III p:iy \v:iIcr bills, register hicyclcs with the police, download a Ii i intlical~ped pxk i r lg  sign 

;Ipplic;ilion, and sign up for resitlcnlial recycling services ;II ihe wcbsiie. In Montgomery 

('oiinly, hlarylnnd, the Counly created 3 "portal," or a websltc ihat acts ;IS a gateway lo 
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IO L~ppl icc i t io i is~ Allowing 1oc;iI goLerii i i icnts io  charge a I i i r  rent for use oltlie public rights-of- 

way i s  Lri l ic;iI to t l ics~. cl lorts. i i b  w e l l  ;is lo tlic el l i i r l  tlescribetl in I ' a r~  II A 3. In order f(or Iocii l  

govcrii ir icnls IO rcspontl 1 1 )  ciistotncr coniplaints ahout cab le  modem survice. local goverrunctlrs 

i i i i i \ t  Ii;t\c tl ic littitling ncccss;iry lo tlo so .  Some o f  the work associated will1 oversccing cable 

tno(leiri cit \ toi i icr service would uverl;ip work associated with overseeing customer service 

stantlnrtls 11i:it apply Io tr;itlilioiiiil vit lco services. 

l l icrc arc w i i i e  prohleins (such ;is [lie h i l u r e  of;) provider to deliver {he upstream and 

,loirnstrcaii i Ir i insii i issirvi p r o m i d )  b l i i c h  Iravc n o  ready analogue i n  tlic video prograi i r ining 

w i r I i I  I '  (';II>IC iniotlein service ciilis m i y  present ciitferenr rcctiiiical issues (;is wlicrc a citsloiner 

<,oitipliiiirs ;ihout cun ip i t~er  corii iyirralion) that arc l i ke ly  10 present uniqiic t l i l f icu l t ics .  

Mo i i i to r iny  ciiI>Ic inotlcin c i i i ~ o t i i c r  service w i l l  require rcsources ~~ ;id al lowing  loenli l ies lo 

cl1;irge ; I  r m I  for use o f  the public r ights-of-way a l lows Ioca l i~ ies  lo  develop those resources. 

I I  

12  U u l  t h e  will be di f lercncrs as \vel1 because 

Simi lar ly ,  erforis to spur bro;itlhand dcployinenr require resources. Grand Rapids 

( 'oir iniunity Med ia  Center hi hecn receiving npproximalcly $60:000 per year f rom franchise 

fees paid on cable mot le in  services. The loss o f  thosc funds will have senoi is consequences for 

(he Mobilc L.cnrning I .ab spoiisoretl by the Coinrnunity Medical  Cenler in Gri int l  Rapids. The 

lnobilc 1;ih brings laplop ccrmpiilers mtl digital camcr;is iiiio schools and neighborhood cenlers in 





1). l,oc:alilic\ hls) Fr:rnchiw 2nd I<cgit lalc ('ahlc Modem Service Provitlcrs. 

co i i i l i l i o i i s  OII l t ic fr;incliise gr:itit. I\ ~r;~i icI i isc for iisc a r i d  occi ipancy ol.public rights-ol-way lins 

corpuriitioii ;ire as much 1iighw:iys ns iii.c rivers, railroads, canals, or public roads laid out by 

;iiitlioiily oTlhc quarter scs5ions. In Lnglantl il piiblic road i s  called Ihe kirig's highway, and,  

t l ~ o i ~ g l l  1 1  IS not t ~ ~ i i a l l y  c:illed the coinnioiiwealth's highway here. ii i s  so i n  conicniplation 01' 

I'IW ILr il esisIs only by lorce 01 Ilie conimonwealth's authority." ci/inR 1 McQui l l in Mil". Corp. 

c ,?7 \ - L  
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1 I . K .  4 103 iiiiiint;iiiis e x i s l i i i g  rcgula lory aiithority oyer ;ill ol l ier commii i i ic: i l ions 
services o l fcrc t l  by i1 cable syslcm . . .  I 1 . K .  4 IO3 preserves the regulatory and 
j i i r is t l ic t ional  s l i i t i i s  qiio with rcspcct to non-cnhlc communicat ions service.< 

IO84 US.(~' .C.A N ;II 4660 

'I Iic poilit is tIiii1 l o c a l  ; ir i lhority Jocs iiot dcpcnt l  on a n  af f i rmat ive grant lroin the federal 

govcnunent par~ticul;irly :is I ( I  i1i;itlci.s p c r ~ a i i i i i i g  to l l i e  IISC, occupancy and teriiib ;ind coi idi t inns 

l i )r  LISC wnd o c c ~ i ~ x i i i c y  o l ' I I ic  publ ic  riglils-ol'way Insteiid, [he reverse is true, i i i id 3 cleiir and 

aflirmative ~tahcinciit i\ required t o  prccinpt 1oc;iI auhhorily. Indeed, even il \ l ie  statutc \?.ere not 

clear o n  this poi i i l .  l l ic r o i i l t  \+auld he cvlnpcl le t l  by general consljtutional doctrine. I 
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Ipropowls Im;idc hy  a n  operator l o r  p Iov i< l ing  leiiscd ~ icccss  lo l l ic cable system IO prnvi i lc 

x r i  ices ot!icr lliiin vitlco progr i i i i i in ing scrv icc i ) .  

I l ie ri i lc rcgii lati i) i i  provisioi is o l ~ l l i c  < \ c l  reach a n d  liniil Ihe r ig l i t  o f  I rai ichising 

;tiill iorilic.\ lo “rcgii lale l l ic  rates t i)r lhc prov is ion o f  cable service. or ar7y oil7~1. cor,irnu,~ictriiorls 

\PI i , i t .r’  pro\ idcd ovcr  a ciihlc s y s l c ~ n  /o  c c r h l ~ ~  . t rh \c . r ih t~vs.”  47 1J.S.C 4 543(;i) (emphasis 

iidtlctl). I Iowcvcr ,  i n  keeping \v i l l i  ( l ie gencral cfrori lo avo id  d is turb ing tlic .rioiirs quo wirh 

rcspccl 10 non-c;ihle con i rnun ic ; i t i i~~ is  x w i c c s ,  Secl ion S43(i1) on ly  l i n i i l s  s h ~ e  and Icdcral 

rcgulii~ioii oI’11ic price orciiblc scrciccs. ‘ H i e  preemption i s  l im i l ed  and spccit ic by i t s  ~ c r m s ,  and 

(as ll ic ( ‘ ~~ i r i n i i s s i on  tins recognited) doc\  no^ reiicl i r c g n l a ~ i o n  o f  charges, such as disconnect 

i l iniycs. \ \ I i ic I i  arc no( cli i irgcs l i i r  ~ l i c  p o v i . ~ i o t i  o f t l i e  service. 

l’lic C’oiiiinission \ v o t ~ I d  have  110  ; i i i l l ior i ty 10 in lerfere w i t h  local ;ri i lhori ly under Ihose 

pro\;icion\ in ;illy circiiinsI:iiice. hul more hro; idIy,  l o r  reasons suggesled iii the pi i o r  section, I l ie  

cxislcnce of‘rhesc provisions conl i r rns Ihii1 ~ l ’ i l l e  VI provides no aulhori ty for  hruatler preempl ion 

of 10c:il a i i thori ty with respect IO t ion-cahlc w rv i ccs  hcyond the preempl ion that  is coinpelled by 

tI1c ~ I ; I r u I c ‘ .  

‘l.hc sccl ioi i  IC) which the C‘omni iss i t~n points 3s a possible soiirce of precnipl ive aulhority. 

Section O:l(b). grants Ihc Commission no Ixoad preenipl ive aulhor I ly  and rcslr ic ls local 

ai i t l ior i ly only i n  some very l in i i t cd  respecls. Secl ion 624, 47 1I.S.C:. 4 544; i l l l o ~ s  loc;il 

goveriinicnls 10 cslablish ccrk i in  minimum rcquircmenls in 311 appl icat ion Tor a franchise 

(rcfcmcd to i n  l l ic Act as a “requesl l o r  proposals”). The Act stales (in Ihc  language lo which  rhc 

( ‘o inni  issioii re fcrs) lhat Ihc ;ippl i c a ~  ion cannot eslahl ish reti UI  rerneiils for “video programmi 118 

o r  otlicr i n ~ o i ~ n i ~ i l i o i i  services.” 47 I1.S.C’. 4 544(h). The leeislalive hislory explains th:ii \ l ie 

[)iirlw>c o f  I l l i s  provision w;is 10 p r c w n t  l l ic opc i~ i lo r  t ro i i i  ”being forced 1 0  provit le specific 





' . l r : i i isir i is~i~)t i" o l ' i i i ~ ~ ~ r ~ i i ~ t ~ i ~ i i i .  I i t le I sitiiply ciinnot be re:d to givc the Co~ninisaion plenary 

,j i ir isdictioti ovcr  properly himply hccarisc i t  miyh/ be useflil (or c w n  essential) IO il particular 

eOiiirnuiiicalions pioviiler 11 '  l ' i l lc I did g iv r  the Coinmission such plenary aulhority, the pole 

;i~tiichtnciit provisions ol.llie Coniniunicatiuns Act, 47 IJ.S.C:. 9 224, would h;ive been wholly 

mncccss;iry. Wha l  is  p;irliciilarly notable ;iboul Section 224 is  Ihat  i t  includes within i ts  reach 

' r i ~ l i t s - ~ ) J - \ \ ~ i y s "  con l rv l lu l  b y  iiivcstor-owned utilities, a n d  cxprcssly prohibils tlie Commission 

from regul;iliiig thc riilcs cliargccl by municipal i i l i l i lk lor Ihcir property. I t  would he odd 

indccd to rc.id T i t l e  I t o  g i \ c  the ('oriiinission the anthorily 10 command municipalities generally 

IO  

10 grant ;tcccss to rights-ol-way 

c x i s t  wi th reqxc l  IO inui i ic ip i l ly~ownrcl  i i t i l i t i r s . -  

;I price dictiited by the Chmmission where Ilia1 riglit does not 
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In  s u i n  there ;ire no provisions of thc Act which give the Commission b r u d  preeiiiptivc 

i iu~ l io r i~y  over Ioc;il governiiients irith respect to 11ie regulation ol'nori-cable coiiiiiiutiication 

x r v i ccs ,  or with rcspcci to llie use ;ind occupancy of  their public rights-of-way IO provide non- 

c;iblc coiiiiiiiinical ioiis services. ii 


